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Federal M ne Safety and Health Review Commi ssion (FF.MS. HRC.)
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR, Cl VI L PENALTY PROCEEDI NG
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. KENT 89-210
PETI TI ONER A.C. No. 15-13469-03711
V. No. 9 M ne
GREEN RI VER COAL CO., INC.,
RESPONDENT
DECI SI ON
Appear ances: Thomas A. Groons, Esq., Ofice of the Solicitor

U.S. Departnent of Labor, Nashville, Tennessee,
for the Secretary of Labor (Secretary);

B. R Paxton, Esq., Central City, Kentucky, for
Green River Coal Co., Inc. (Geen River).

Bef or e: Judge Broderick
STATEMENT OF THE CASE

The Secretary seeks a civil penalty for an alleged violation
of the mandatory safety standard in 30 CF.R 0O 75.511
promul gated under the Federal M ne Safety and Health Act of 1977
(the Act). Pursuant to notice, the case was heard in Owensboro,
Kentucky, on January 18, 1990. Allen L. Head testified on behalf
of the Secretary. M chael MG egor testified on behalf of G een
Ri ver. The parties were given the opportunity to file post
hearing briefs. Neither party has filed such a brief. | have
considered the entire record and the contentions of the parties
in making the follow ng decision. FINDI NGS OF FACT

1. At all times pertinent hereto, Green River was the owner
and operator of an underground coal mine in Hopkins County,
Kent ucky, known as the No. 9 M ne.

2. Although the corporate identity did not change, the
managenment of the No. 9 M ne changed as of November 15, 1988.

3. Green River produces approximtely one mllion tons of
coal per year and has approximately 200 enpl oyees. It is a
relatively |arge operator.
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4. During the period fromApril 11, 1987 to Novenber 14, 1988,
869 paid violations were assessed at the subject m ne, of which
705 were denoni nated significant and substantial. None of these
violations were of 30 C.F.R 0O 75.511

5. During the period from Novenber 15, 1988 to April 11
1989, when the mine was under new nmanagenent, 123 paid violations
were assessed, of which 93 were denom nated significant and
substantial. None of these violations were of 30 CF.R 0O 75.511

6. On April 12, 1989, on the Nunmber 2 Unit of the subject
m ne, a nmechanic and a roof bolter were working on a trailing
cable for a roof bolter machine. The nechanic had cut open a
permanent splice in the cable and was checking the cable for a
fault or ground by inserting the probes of his volt nmeter into
the power wires.

7. The disconnecting device at the unit power center, was
not | ocked out or tagged. The power center was approxi mately 200
feet fromthe trailing cable being worked on, and was not visible
fromthe cable because two 90 degree corners and a ventilation
check curtain separated them The di sconnecting device was |ying
on the mine floor in front of the receptacle fromwhich it was
unpl ugged.

8. Ot her disconnecting devices and receptacles were in the
area. These were attached to two other roof bolting machines.

9. The power center voltage is 4160 volts; 480 volts goes to
the roof bolter cable. This is considered | ow vol tage.

10. Federal M ne Inspector Allen Head issued a section
107(a) i mm nent danger closure order and a section 104(a)
citation because of the condition described in finding of fact
No. 7.

11. In the event that sonmeone had inadvertently put the
power on the trailing cable involved, the nechanic could have
been el ectrocuted or severely shocked. Approximately 16 miners
work on the section and others cone on the section periodically.

12. The section foreman was not in the area when the
vi ol ati on was cited.

13. The nechanic who, after the order and citation were
i ssued, | ocked out and tagged the disconnecting device told G een
Ri ver's safety manager, M chael MG egor, "this isn't the first
m ne we've worked in." The inspector understood that statement
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to mean that the safety manager "was nmaking a big issue out of
not | ocking and tagging out, and also that he [the mechani c]
probably had a practice of not |ocking and tagging out."” (R 22)
McGregor was asked how he interpreted the nechanic's statement
and he responded: "Largely, the sane way M. Head took it." (R
26)

14. Since Novenber 1988, Green River has conducted weekly
safety neetings with all enployees. Separate weekly nmeetings with
top managenent discuss safety matters. Lock out procedures are
di scussed in the weekly safety nmeetings. The nechanic has an
el ectrical certification, and therefore is required to undergo a
16 hour retraining program annually.

15. The violation was abated within 3 m nutes when the
mechani ¢ | ocked out and tagged the disconnecting device. Also,
Green River's safety manager informed hi mof the conpany policy.
The nechanic admitted that he knew of the lock out and tag
policy. He had a lock and tag on his person. The follow ng day, a
nmeeting was held with all maintenance personnel, and the conpany
policy on | ocking out and taggi ng was reiterated.

REGULATI ON
30 CF.R 0O 75.511 provides as foll ows:
[ STATUTORY PROVI SI ON]

No el ectrical work shall be perforned on | ow, nedium,
or high-voltage distribution circuits or equipnent,
except by a qualified person or by a person trained to
performelectrical work and to maintain electrica

equi pnent under the direct supervision of a qualified
person. Disconnecting devices shall be |ocked out and
suitably tagged by the persons who perform such work,
except that in cases where | ocking out is not possible,
such devices shall be opened and suitably tagged by
such persons. Locks or tags shall be renoved only by

t he persons who installed themor, if such persons are
unavail abl e, by persons authorized by the operator or
hi s agent.

| SSUES

1. Did Respondent violate the mandatory safety standard
contained in 30 C.F.R 0O 75.511 by performng electrical work on
atrailing cable wi thout |ocking out and tagging the
di sconnecting device to the cable?

2. If so, what is the proper penalty for the violation?
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CONCLUSI ONS OF LAW

Respondent was subject to the provisions of the Act in the
operation of the subject mne. | have jurisdiction over the
parti es and subject matter of this proceeding.

Fi ndi ng of Fact No. 7 establishes a violation of the
standard in question. Green River does not seriously contest the
occurrence of a violation.

The violation was very serious, and could have resulted in
el ectrocution or serious electrical shock to the nechanic or the
roof bolter, if the power was put on the cable by the section
foreman or another mner. The occurrence of such an event is not
unl i kely, when the disconnecting device is not |ocked out and
sui tably tagged.

(Y

The violation resulted from Green River's negligence. Even
t hough the mechani ¢ had been properly trained, he had apparently
been involved in prior violations of the standard and was not
adequately supervised to make certain that he followed the
regul ati on.

\%

Green River's history of prior violations has inproved under
its new managenent (45a violations per nmonth prior to Novenber
15, 1988; 244 violations subsequent to that date). | take that
i mprovenent into account, but neverthel ess consider the entire
hi story shown in CGovernnent's Exhibits 4-A and 4-B. Secretary v.
Green River Coal Co., 11 FMSHRC 2036 (1989), Conmi ssion Review
deni ed, Novenber 1989, appeal docketed, No. 89-4133 (6th Cir
Decenber 27, 1989).

Vi
Consi dering the above findings and conclusions in the |ight

of the criteria in section 110(i) of the Act, | conclude that an
appropriate penalty for the violation is $750.
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ORDER

Based on the above findings of fact and concl usions of | aw,
I T IS ORDERED:

1. Order No. 3418284 and Citation No. 3418285 issued April
12, 1989, are AFFI RMED.

2. Respondent Green River shall, within 30 days of the date
of this decision pay the sumof $750 as a civil penalty for the
vi ol ati on found herein.

Janmes A. Broderick
Adm ni strative Law Judge



